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Brian J. Sonfield, Assistant United States Attorney, ar-
gued the cause for the federal appellees. Wth himon the
brief were Wlima A Lewis, United States Attorney, Mark E
Nagl e and R Craig Lawence, Assistant United States Attor-
neys, Genn P. Harris, Trial Attorney, United States Snal
Busi ness Admi ni stration, and Ral ph Avery, Litigation Attor-
ney, United States Departnment of the Arny.

M chael R Charness and John G Horan were on the
briefs for appellee/cross-appellant. Donald J. Kissinger, Jr.
entered an appear ance.

Before: Wald, Henderson and Garland, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Wald.

Wald, Circuit Judge: Dae Shin Enterprises, Inc. ("DSE")
brought a di sappoi nted bi dder action in the district court
against the United States of Anerica, seeking to enjoin
performance of a procurement contract between the United
States Arny (the "Arny") and the successful bidder, AMIEC
Corporation ("AMIEC'). In support of its claimfor injunc-
tive relief, DSE alleged that a formal size determ nation of
the Smal | Busi ness Administration (the "SBA"), which found
AMIEC to be "small" under its applicable regul ati ons, was
arbitrary and capricious in violation of the Adm nistrative
Procedure Act. See 5 U.S.C. s 706(2)(A). The district court
granted a tenporary restraining order and, after a series of
evidentiary hearings, held that the SBA's actions were arbi-
trary and capricious. Accordingly, the district court granted
a prelimnary injunction and remanded the matter back to the
SBA.  In deliberating upon the appropriate injunction bond,
the court took note of DSE's limted financial resources, the
potential burden on the Arnmy under its contract with
AMTEC to provi de conpensation for any del ay, and
AMIEC s failure to provide sufficient docunentation to the
SBA. After bal ancing the prospective hardshi ps, the court
directed DSE to post a m ninmal bond and decl ared t hat
AMIEC, who had intervened in the litigation and was
deened the party at fault, should not be entitled to conpen-
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sation fromthe Arny for any delay in the begi nning of
performance under the contract.

On remand, the SBA again found AMIEC to be a snal
busi ness entity. Thereafter, the district court issued an
order which dissolved the prelimnary injunction and upheld
the SBA's size determnation. All other aspects of its previ-
ous order, including its assessnment of the bond anobunt, were
left in place. DSE appeals fromthis decision, alleging that,
in several different respects, the SBA failed to followits own
regul ati ons and adj udi catory precedent. This unexpl ai ned
departure, it clainms, was arbitrary and capricious, requiring
us to set aside the SBA's size determ nation and to suspend
performance of the contract. AMIEC filed a cross-appeal
contending that the district court |acked the authority to issue
its no conpensation order as the Tucker Act, see 28 U. S.C.
ss 1346, 1491, grants exclusive jurisdiction to adjudicate non-
etary clainms founded upon a federal procurenent contract to
the United States Court of Federal Clains. Because the
SBA's size determination constituted a reasonabl e application
of the agency's regul ations and accords with its previous
decisions, we agree with the district court that the SBA s
action was not arbitrary and capricious and that dissolution of
the prelimnary injunction properly followed. As for the no
conpensation declaration, the record reveals that the court
entered it in conjunction with setting the appropriate securi -
ty, as required by Rule 65(c) of the Federal Rules of Cvil
Procedure, to acconpany the prelimnary injunction. W
affirmthe district court's interlocutory order dissolving the
prelimnary injunction, of which the bond formed an inextrica-
ble part, but decline to opine as to the effect this finding my
have in sone specul ative action on the contract brought in the
Court of Federal d ains.

| . Background

On Septenber 16, 1997, the Arny issued a solicitation for
bids to produce a detonation fuse styled as the Mb50 Escape-
ment Assenblies, an essential conponent of its M 918 40
mllimeter Projectile. The Arny designated Solicitation No.
DAAA09- 97- R- 0264 a total small business set-aside, and
assigned it Standard Industrial Cdassification ("SI C') Code
3483. Under SBA regul ations, a bidding conmpany can qualify

as "small" for purposes of SIC Code 3483 if it has fewer than
1500 enpl oyees. See 13 C.F. R s 121.201. The Arny an-
nounced its intention to award the contract to AMIEC on
January 21, 1998. Two days |ater DSE, a di sappointed

bi dder next in line for the award and the i ncunbent producer
filed a protest with the contracting officer. Therein, it al-
| eged that AMIEC did not qualify as a small business entity
under SIC Code 3483, and that AMIEC s Novenber 12, 1997
self-certification as small was erroneous. The Arny contract-
ing officer forwarded this challenge to the SBA's Ofice of
Government Contracting Area Ofice (the "Area Ofice") for a
formal size determ nation.

The Area Ofice reached a decision on February 9, 1998
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(the "First Size Determination"). Based on the information
provi ded by AMIEC in response to the SBA's formal re-

gquest, the Area Ofice determ ned that AMIEC and its
affiliates had fewer than 1500 enpl oyees at the tinme of
AMIEC s self-certification. The SBA notified the Arny of

its decision, and the contracting officer awarded the contract
to AMTEC. After filing an unsuccessful protest with the
Ceneral Accounting Ofice, DSE brought suit in the U S
District Court for the District of Colunbia against the United
States seeking a tenporary restraining order against perfor-
mance of the contract, a prelimnary and a pernmanent injunc-
tion, a determination that AMIEC was a | arge busi ness

entity, and award of the production contract. |In this action,
DSE mai ntai ned that the SBA's First Size Determnation was
arbitrary and capricious for failing to count the personnel of
various alleged affiliates in assessing the total nunber of
AMTEC enpl oyees. On March 12, 1998, the Arny ordered

AMIEC to stop performance on the contract pending the

outcome of the litigation. AMIEC then noved to intervene
pursuant to Rule 24 of the Federal Rules of Civil Procedure,
and the district court granted its notion.

VWhen the Area Ofice becane apprised that AMIEC may
have had additional and undisclosed affiliates, it initiated
anot her size protest. On April 16, 1998, the SBA concl uded
that AMIEC still qualified as a small business entity (the
"Second Size Determination”). On April 23, 1998, after hear-
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ing oral argunent, the district court granted a tenporary
restraining order and directed DSE to post a $5, 000 bond.

See 4/22/98 Transcript ("Tr.") at 94-103. Further evidentiary
heari ngs followed, including extensive discussions as to the
propriety of requiring DSE to post an additional bond. The
court repeatedly expressed its view that DSE had performnmed

a public service by comng forward, and that it would be
unfair to saddle it with any additional nonetary burden. In
response, the governnent contended that any blanme |ay on
AMIEC s shoul ders, and that the Arny needed protection

agai nst any future clainms for the delay. See 4/30/98 Tr. at
95-111. On May 6, 1998, the court issued a prelimnary

i njunction agai nst performance on the contract, and ordered
that "no conpensation is due to AMIEC Corporation for any
delay in the beginning of performance in the procurenent
contract because of the Court's finding that the delay in this
matter is the fault of AMIEC s inadequate disclosures...."

DSE, Inc. v. United States, No. 98-0620 (D.D.C. May 6, 1998)
(order granting prelimnary injunction) (the "No Conpensa-
tion Order").

In the menorandum opi ni on that acconpani ed the prelim -
nary injunction, the district court found the SBA' s Second
Size Determ nation arbitrary and capricious and contrary to
law, remanding the matter back to the SBA. The court
based this conclusion on two separate grounds. First, it
reasoned that the SBA "did not have all the necessary
information before it when it nmade the determination.” DSE
Inc. v. United States, No. 98-0620, at 11 (D.D.C. My 6,

1998). Although the SBA relies heavily upon an applicant's

vol untary di scl osures when assessing size, AMIEC s Presi -

dent had testified that he was largely unfamliar with both the
SBA regul ations governing affiliation and the extensive com
merci al hol di ngs of those who owned AMIEC. The SBA

itself had al ready concluded that the disclosures made in
conjunction with the First Size Determnation were inade-

quate. Wien AMIEC failed to divulge pertinent information
concerning two asset acquisitions that it conpleted during the
i nterlude between its self-certification and receipt of the
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contract award, the court suspected that those underlying the
Second Size Determ nation were equally insufficient.

VWil e the SBA had been unaware of AMIEC s acqui sitions
at the tine of its Second Size Determ nation, the agency
insisted inits testinmony before the court that they were
irrelevant. \Wile SBA regulations give present effect to
"agreenments in principle" which exist as of the date of self-
certification, SBA officials asserted that they | acked the au-
thority to investigate events occurring after that date. Re-
jecting this contention, the district court concluded that agen-
cy regulations not only permitted but required it to exam ne
these transactions. Finding that the SBA erred in failing to
i nvesti gate whet her AMIEC had agreenents in principle to
acqui re these conpanies as of the relevant date, the court
remanded the matter to the agency for it to undertake that
i nvestigation.

On June 4, 1998, the SBA again found AMIEC to have
been a small business as of the date of its self-certification
(the "Third Size Determination"). After carefully review ng
t he additional docunentation submtted by AMIEC, the SBA
concl uded that there were no "unexecuted but final agree-
ments" or "agreements in principle" in existence on Novem
ber 12, 1997. Wth respect to each of the subsequent acqui si -
tions, the SBA found that they had nerely been in the
negoti ati on stage as of that day; a nunber of unsettled
material terms and conditions separated the parties, and the
evi dence was insufficient to establish that AMIEC had ac-
qui red any negative control over the targeted conpanies.
Acknowl edgi ng the district court's determ nation that it had
di scretion to consider events occurring after a firms self-
certification, the SBA declined, on the facts before it, to
exercise that discretion.1 After a subsequent evidentiary

1 The SBA justified this conclusion by noting that: (i) it had not
uncovered any evidence that AMIEC had acted fraudulently in its
self-certification, nor that AMIEC had attenpted to circunvent
SBA regul ati ons by postponing the acquisitions until after its self-
certification; and (ii) the Army had conveyed its view that any
further delays in awarding the contract would undermn ne nationa

hearing, the district court issued a June 18, 1998 Order which
uphel d the Third Size Determination, dissolved the prelim -
nary injunction, and left all other aspects of its May 6, 1998
Order in place. DSE, Inc. v. United States, No. 98-0620, at 4
(June 16, 1998) (order dissolving prelimnary injunction)
("DSE I1l™). DSE appeals fromthis Order, and AMIEC has

| odged a cross-appeal

Il. Discussion

A . Prelimnary |ssues

As an initial matter, AMIEC challenges this court's juris-
diction to hear DSE's claimon the grounds that DSE failed to
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exhaust adm nistrative renedies avail able at the agency |evel.
Pointing to SBA regul ati ons, AMIEC observes that DSE had

anot her level of administrative review available to it when it
"abandoned"” the admi nistrative regine in favor of a judicial
renedy--nanely an appeal of the Area Ofice's size determ -
nation to the SBA Ofice of Hearings and Appeals ("CHA").
Because the necessity of exhaustion rests largely upon the
statutory and regulatory framework that structures an agen-
cy's administrative procedure, we briefly delineate the gov-
erning regime before turning to the question of jurisdiction
that it determ nes.

1. The Regul atory Franework

The Smal | Business Act (the "Act") grants the SBA broad
authority to craft general criteria for establishing which
entities qualify as small business concerns, as well as to nake
particul ari zed size assessnents. See, e.g., 15 U S.C
s 632(a)(2)(A) ("the Adm nistrator may specify detail ed defi-
nitions or standards by which a business concern may be
determ ned to be a small business concern*); 15 U S.C
s 637(b)(6) ("It shall also be the duty of the Admi nistration
and it is enmpowered, whenever it determ nes such action is
necessary--(6) to determine within any industry the concerns,

security by jeopardizing the readi ness of Anerican nilitary person-
nel. See Size Determ nation of AMIEC Cor poration, No. 4-1998-
20(r), at 2 (June 4, 1998) (the "Third Size Determ nation").

firms ..., or other business enterprises which are to be
designated 'smal | -busi ness concerns' for the purpose of effec-
tuating the provisions of this chapter."). The Act further
directs that other federal agencies "shall accept as conclusive
the Adm nistration's determnation as to which enterprises

are to be designated 'small-business concerns'...." 15 U. S. C

s 637(b)(6). The inplenenting regul ati ons promul gated by

the SBA establish applicable size standards on the basis of
Standard I ndustrial Cassification codes, each of which de-
scribes a particul ar econom c sector and then specifies the
maxi mum nunber of enpl oyees or annual receipts that a

concern (and its affiliates) within that sector can have and stil
be considered small. See 13 CF. R s 121.201. In the gov-
ernment procurenent context, the codes correspond to the

princi pal purpose of the product or service being sought. See
13 CF.R ss 121.107, 121.201

The SBA regul ations grant initiating authority to agency
contracting officers, directing themto select the appropriate
SI C code by considering which description of activity best
descri bes the subject matter of the procurenent. See 13
C.F.R s 121.402(b). Wen submtting an initial offer or bid
for a small business set-aside, a concern nust include witten
self-certification that it qualifies as small under the specified
SI C code as of the date of the submission. See 13 C F. R
ss 121.404-.405. "A contracting officer may accept a con-
cern's self-certification as true for the particul ar procurenent
i nvol ved in the absence of a witten protest by other offerors
or other credible informati on which causes the contracting
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officer or SBA to question the size of the concern.”™ 13
CF.R s 121.405(b).

Any di sappoi nted of feror can nake a size protest in connec-
tion with a particul ar procurenent under the Small Busi ness
Set-Aside Program See 13 CF.R s 121.1001(a)(1)(i). To
avail itself of SBA review, the disappointed bidder nmust file a
grievance with the contracting officer, setting out "sufficiently
specific" allegations "to provide reasonable notice as to the
grounds upon which the protested concern's size is ques-
tioned,”" 13 CF. R s 121.1007(b), within five days of receiving
notice of the identity of the prospective awardee. See 13

Page 8 of 24
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C.F.R ss 121.1003, .1004(a)(2). The contracting officer
"must forward the protest to the SBA Governnent Contract-

ing Area OFficer serving the area in which the headquarters

of the protested concern is located...."” 13 CF. R s 121.1003.
Upon receiving a specific size protest, the SBA will contact

t he prospective awardee, providing a copy of the protest as
wel |l as the requisite SBA docunments which nust be filled out
and returned within three working days. See 13 C F.R

s 121.1008. If the awardee fails to nmake a tinely response,
the SBA may enpl oy a negative inference that the m ssing
information would reveal the firmto be other than small. See
13 CF. R s 121.1008(d). Were the awardee provides a

timely response, the SBA Regional Ofice "will nmake a formal
Size determnation within 10 worki ng days, if possible" of
receiving the original protest. 13 CF.R s 121.1009(a).

There is no appeal as of right froma formal size determ na-
tion. See 13 CF.R s 121.1101. An individual adversely
affected by an Area Ofice's decision, however, may file a
petition seeking an appeal. See 13 CF.R s 134.302. 1In the
context of a pending procurenent, that individual nust seek
an appeal with the OHA within fifteen days fromthe formal
Size determnation's release, see 13 CF. R s 134.304(a)(1),
foll owi ng which the prospective awardee has ten days to file
an opposition to the appeal petition. See 13 C. F.R
s 134.309(b). "It is within the discretion of the [ CHA Judge]
whet her to accept an appeal froma size determ nation.” 13
CF.R s 134.303. See also 13 CF. R s 121.1101 ("OHA ...
may, in its sole discretion, review a formal size determ nation
made by a SBA CGovernnent Contracting Area Ofice....").

If the OHA accepts an appeal, its decision, upon issuance
constitutes the final decision of the SBA. That determination
"becomes effective inmediately and remains in full force and
effect unless and until reversed by OHA." 13 C F. R

s 121.1009(g)(1).

2. Exhausti on
Under the Adm nistrative Procedure Act (the "APA"), a

party can seek judicial review froma final agency action
wi t hout pursuing an intra-agency appeal unless required to do

Page 9 of 24
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so by statute or by regulation. See generally Darby v.
Cisneros, 509 U S. 137 (1993); see also Sendra Corp. V.

Magaw, 111 F.3d 162, 166 (D.C. Cir. 1997) ("Parties therefore
do not have to seek rehearing before they commence an

action for judicial review, unless there is a statute requiring
themto do so...."). As Darby makes abundantly clear, "an
appeal to 'superior agency authority' is a prerequisite to
judicial review only when expressly required by statute or

when an agency rul e requires appeal before review and the

adm ni strative action is nade inoperative pending that re-
view " Darby, 509 U S. at 154. By explicit terms, section
10(c) of the APA "has limted the availability of the doctrine
of exhaustion of administrative renedies to that which the
statute or rule clearly mandates.” 1d. at 146. See 5 U. S.C

s 704 ("agency action otherwise final is final for the purposes
of this section whether or not there has been presented or
determined ..., unless the agency otherw se requires by rule
and provides that the action nmeanwhile is inoperative, [ ] an
appeal to superior agency authority").

In an action brought under the APA, our inquiry is two-
fold. First, we examne the organic statute to deterni ne
whet her Congress intended that an aggrieved party follow a
particular adm nistrative route before judicial relief would
becone available. |If that generative statute is silent, as is
the Smal |l Busi ness Act, we then ask whether an agency's
regul ations require recourse to a superior agency authority.
VWere an intra-agency appeal is discretionary, Darby teaches
that "[c]ourts are not free to i npose an exhaustion require-
ment as a rule of judicial adm nistration where the agency
action has already beconme 'final' under s 10(c)." 509 U S at
154.

AMTEC attenpts to read SBA regul ations as creating a
mandat ory appel | ate procedure, arguing that an aggrieved
party cannot obtain a "final" agency decision w thout pursu-
ing an appeal to the OHA.2 The SBA regul ati ons, however,

Page 10 of 24

2 Counsel for the SBA took a contrary position at oral argunent,

expressing the agency's belief that an OHA appeal is not a precon-
dition to seeking judicial relief. 1In the SBA s opinion, DSE had

cannot bear that construction. A decision fromthe OHA is
final upon issuance, whether it declines to exercise the CHA' s
power of review or instead replaces an Area Ofice's size
determnation with a formal ruling. See 13 CF. R

s 134.316(b) ("The decision [of the OHA] is the final decision
of the SBA and becones effective upon issuance."). Never-

thel ess, an Area Ofice decision can becone final w thout
receiving the CHA's inprimatur: "Unless OHA accepts a
petition for review of a formal size determination, the size
determ nati on made by a SBA Government Contracting Area

Ofice ... is the final decision of SBA." 13 C. F.R

s 121.1101. Moreover, as Darby nakes relevant, the filing of
an appeal petition with the OHA does not render a size

determ nation inoperative. Rather, a decision by the Area

O fice "becones effective i mediately and remains in ful
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force and effect unless and until reversed by OHA." 13
C.F.R s 121.1009(g)(1) (emphasis added). Since that deci-
sion is not rendered inoperative by a pending appeal to a
"superior agency authority," a disappointed bidder need only
make an initial size protest. Then, having exhausted the

adm ni strative renedi es made necessary by SBA regul ations,

it can proceed in the federal courts seeking relief under the
APA. Because DSE did just that, its claimis properly before
us.

B. The Smal |l Business Adm nistration's Third Size Deter-
m nati on

DSE chal l enges the legality of the SBA's Third Size Deter-
m nation on four separate grounds, broadly alleging that the
agency failed to adhere to its own precedent in assessing the
nunber of AMIEC enpl oyees. DSE further contends that
the district court erred in finding the Third Size Determ na-
tion not arbitrary and capricious. W review the disputed
agency action de novo, and "proceed as if the [agency's]
deci si on had been appealed to this court directly." Dr
Pepper/ Seven-Up Cos. v. FTC, 991 F.2d 859, 862 (D.C. Cr.
1993). Although the district court's decision on DSE s APA

exhausted the necessary adm nistrative renedi es before bringing
this suit.

Page 11 of 24
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claimis not entitled to any particul ar deference, the agency's
interpretation and application of its own regul ati ons does
merit our deference. |In assessing the SBA's conpliance with
the prevailing APA standards, see 5 U.S.C. s 706(2)(A), our
mantra is by now famliar. W ask whether the SBA' s

actions have been arbitrary or capricious, exam ning whet her

it has acted consistently with its previous applications of the
governi ng regul ati ons and whether the application of its
general regulative doctrines to the specifics of this case has
been reasonable. See Troy Corp. v. Browner, 120 F.3d 277,

281 (D.C. Cr. 1997); Choctaw Mg. Co. v. United States, 761
F.2d 609, 616 (11th G r. 1985) (in disappointed bidder action
legality of agency action assessed by asking whet her arbi-
trary and capricious). Finding the SBA's Third Size Deter-

m nation to constitute a reasonable application of the agency's
regul ati ons that accords with its previous decisions, we reject
each of DSE' s contentions in turn

1. Acquisitions After the Self-Certification

DSE first contends that the SBA Area Ofice's size deter-
m nation was arbitrary and capricious in its refusal to give
"present effect"” to three acquisitions consummated in the
two-nmonth period following AMIEC s sel f-certification as
small. In particular, DSE alleges that the SBA departed
fromboth its own regul ati ons and past precedent when it
deci ded agai nst including the enpl oyees of Allied Ml ded

Products, Inc. ("Allied Ml ded"), Actown-Electrocoil, Inc.
("Actown"), and AEIC, Inc. ("AEIC') in assessing AMIEC s
size. In DSE s view, the chronol ogy of events surroundi ng

these transactions reveal that AMIEC had reached what the
SBA terns an "agreenent in principle" to conclude each of
the rel evant acquisitions as of Novenmber 12, 1997. M ndf ul
of our duty to take into account the agency's expertise in
maki ng such assessnents, we cannot agree.

The SBA uses the date of self-certification as the genera
basel i ne agai nst which to neasure a firms size. See 13
C.F.R s 121.404 ("Cenerally, SBA determ nes the size status
of a concern (including its affiliates) as of the date the concern
submts a witten self-certification that it is small to the
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procuring agency as part of its initial offer including price.").
In addition to two enumnerated exceptions to this background
principle, neither of which applies here, SBA regul ations al so
provide for giving "present effect"” to certain transactions,
treating themas if they had occurred prior to the date of self-
certification. The relevant provision appears as a part of the
el aborat e standards the SBA uses in determn ning whether or

not associate entities qualify as affiliates for purposes of
assessing size. 13 CF.R s 121.103 provides that:

(a) Ceneral Principles of Affiliation. (1) Concerns
are affiliates of each other when one concern controls or
has the power to control the other, or a third party or
parties controls or has the power to control both.

(2) SBA considers factors such as ownershi p, manage-
ment, previous relationships with or ties to another con-
cern, and contractual relationships, in determning
whet her affiliation exists....

Page 13 of 24

(d) Affiliation arising under stock options, convertible

debentures, and agreenments to nerge. Since stock op-
tions, convertible debentures, and agreenents to merge
(including agreements in principle) affect the power to
control a concern, SBA treats themas though the rights
granted have been exercised.... SBA gives present
effect to an agreenment to merge or sell stock whet her
such agreenent is unconditional, conditional, or finalized
but unexecuted. Agreenents to open or continue negoti -
ations towards the possibility of a nmerger or a sale of
stock at sone later date are not considered 'agreenents
in principle and, thus, are not given present effect.

Inits Third Size Determ nation, the SBA found AMIEC to
have been affiliated with a series of other conpanies that, |ike
itself, were owned by North American Fund Il, L.P. ("Fund
I1"), a venture capital fund. The network of interlocking
conpani es either owned by Fund Il or controlled by those
who control it is elaborate and rather conplex. For purposes
of deciding this case, however, we need only point out that as
a result of common ownership and control, the SBA deened
al |l conpani es owned or managed by Fund Il and North

American Fund 111, L.P. ("Fund I'll") to be affiliates of

AMIEC. See Third Size Determination at 4-5. The parties

do not contest this finding; instead, their controversy centers
around the acquisition of Actown and AEIC by Fund II1, and

of Allied Mol ded by AMTEC. Because the question of

affiliation is tine- and fact-specific, we briefly discuss the
chronol ogy of events surroundi ng each transaction

Fund 11l and each of Actown and AElI C executed a Letter
of Intent on Cctober 23, 1997, in which the parties set forth
their intention to enter into an acquisition agreenent by the
end of that year. The conpani es had begun negoti ati ons
nonths earlier, after a business search firmcontacted Fund
[1l with information regarding Actown and AEIC. After
Fund 11l signed a confidentiality agreenent that granted it
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access to Actown's business information, the conpani es con-
tinued to negotiate a general structure for the deal and a
proposed purchase price. The Letter of Intent reflected the
agreenments that had been reached by October 23rd but, as

the SBA Area Ofice found, did "not constitute a binding
agreement or an agreenment in principle to nmerge or acquire
stock." Id. at 9. The SBA reached this concl usi on based on
the fact that "one key material term the purchase price of
$20 million, is merely 'contenplated rather than agreed to,
and is contingent on a nunber of variables including Fund
I1l's deternmination as to [Actown's and AEIC s] financi al
prospects, existence of dividend paynents, results of environ-

ment al studi es, and adverse changes in the businesses.” 1d.
The Letter of Intent also failed to resolve the liabilities that
Fund 11l would incur upon closing, the inpact of the acquisi-

tion upon Actown's enpl oyees, the negotiation of enploynment
agreenments, the method of financing, and the anount of
equity and subordinated debt that Fund 111 would conmt.

The acqui sition was expressly made contingent upon reaching
a mutual ly acceptabl e agreenent on these ternms. Finally, as
t he SBA enphasi zed, the parties could wal k away fromthe
negotiations and term nate the Letter of Intent at any point
during the process of due diligence wthout incurring any
liability. 1d. Negotiations continued during Novenber, De-

Page 14 of 24
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cenber and January, and the transaction was not consumat -
ed until January 13, 1998.

Turning to the acquisition of Allied Mlded, the parties
began negotiations in Cctober of 1997 and signed a Letter of
Intent during the week that foll owed AMIEC s sel f-
certification. This letter did contain a proposed price, but it
was contingent upon various stated assunptions that AMIEC
woul d have to verify. |In addition to due diligence and
environnent al inpact studies, the letter also noted that a
nunber of significant issues remained outstanding--e.g., non-
conpetition agreenents, representations and warranties, con-
ditions and i ndemifications--and were to be the subject of
further negotiations. Finally, the letter granted AMIEC t he
right to walk away at any point in time wthout incurring
liability. Inits Third Size Determination, the SBA concl uded
that "this letter is sufficiently nonbinding and tentative as to
the material terns that it does not constitute an agreenment to
merge or acquire stock which SBA woul d give present effect
under the regulation.™ Simlarly, it held that the letter did
not signify an "agreenment in principle"” as final agreenent
was "contingent on the acquiring [conpany's] due diligence
and other variables ...," and was not enforceable. 1d. at 10.
The parties reached final agreenent in Decenber, executing
a Purchase and Sal e contract on Decenber 30, 1997.

Wth respect to each acquisition, DSE all eges that the
SBA's Third Size Determ nation was arbitrary and capri ci ous
inits conclusion that there were neither agreenents nor
agreements in principle in place as of AMIEC s Novenber
12th "smal | " self-certification. Draw ng upon a series of
previ ous SBA deci sions, DSE alleges that agency practice can
be distilled into a two-pronged rule: the SBA gives present
effect to an acquisition agreenent unless (i) a final agreenent
rests on conditions that are unusual, incapable of fulfillment,
specul ative or conjectural; or (ii) the probability that the
transacti on woul d ever be consummated is extrenely | ow
We do not believe, however, that the SBA's cases can pl ausi -
bly be read to state such a "rule.” DSE s attenpted exegesis
rests upon a sel ective m sreadi ng of SBA precedent.
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Upon exam nation, none of the cases cited by DSE resem
ble the case at bar. |In nearly all, the presence of a binding
agreenment or an agreenment in principle was fully evident.

The only question was whether the SBA woul d give present
effect to that pre-existing agreenent when the transaction it
descri bed woul d not be consunmated until sone point in the
future. See, e.g., Size Appeal of Consol. Indus., Inc., No.
4235 (SBA OHA 1997) (giving present effect to option agree-
ment under which large entity could purchase all of Consoli-
dated's stock at a set price); Syro Steel, No. 3800 (SBA CHA
1993) (where Articles of Incorporation, Agreement of Merger
Agreenent and Pl an of Merger had all been executed, and

S-4 registration statenent filed with the SEC seeking regul a-
tory approval of nerger, held that binding agreenent had

been reached at tine of self-certification); Dependable Couri-
er Servs., No. 2110 (SBA OHA 1985) (giving present effect to
a takeover when the conpani es had executed a Stock Pur-

chase Agreenment granting negative control over the target to
t he acquiring conpany and | eaving formal conpletion subject
only to minor contingencies); Mark Wenert, SBA No. 865
(1976) (as Board of Directors had each ratified Principles of
Agreenent, leaving only mnor and routine conditions prece-
dent to closing, present effect deened appropriate). Here,

by contrast, we are asked to review the propriety of the
SBA's determination that no "agreement in principle" existed
as to either acquisition by the date of self-certification. Con-
ceptual ly, this question precedes any inquiry into whether
such an agreenent, if found, should be given present effect.

Gven the fluidity of contenplated and evol vi ng corporate
transacti ons, which rel egates any post hoc exam nation to a
search for indicia of an agreenent, we consider SBA exper -
tise to be at its apex when determ ni ng whet her an agree-
ment in principle exists. W will not readily substitute our
judgrment for that of the agency, see Mdtor Vehicle Mrs.

Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U S. 29, 43
(1983), but will defer to its experience provided that the
agency has offered a reasoned explanation for its decision

and that the result is in accord with nmaterial facts contai ned
in the adm nistrative record. The SBA's Third Size Determ -

Page 16 of 24
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nation easily satisfies this standard. Wth respect to the
acquisitions of Allied Ml ded, Actown, and AEIC, the SBA
expl ai ned that the conpanies had not reached an "agreenent

in principle" because the respective letters of intent failed to
resol ve inportant ternms of conditions of the proposed trans-
actions. Since this conclusion is consistent with SBA regul a-
tions, see 13 CF. R s 121.103(d) ("Agreenments to open or

conti nue negotiations toward the possibility of a nerger or a
sale of stock at sone later date are not considered 'agree-
ments in principle and, thus, are not given present effect."),
as well as prior SBA precedent, see Size Appeal of Geosyntec
Consul tants, No. 4277 (SBA OHA 1997) (refusing to give

present effect to binding agreenent reached four days after
self-certification where target conpany had rejected a previ-
ous conprehensive bid but parties continued negotiating to-
ward an accord), we will not disturb it.

2.DSE's Additional d ains

DSE' s remaini ng chall enges to the SBA's Third Size Deter-
m nation are easily disposed of. First, DSE all eges that the
SBA acted unlawfully in utilizing a full-tine equival ency
formul a3 to count the nunber of tenporary workers used by
AMIEC and its affiliates. The governnent conceded at oral
argunent that the SBA has always rejected the use of
equi val ency figures as inconsistent with its regulations requir-
ing that a count include "all individuals enployed on a full-
time, part-time, tenporary, or other basis,” 13 CF. R
s 121.106(a), and that "[p]art-time and tenporary enpl oyees
are counted the same as full-tinme enployees.” 13 C.F.R
s 121.106(b)(2). See, e.g., Atlantic Plastic & Chenical Co.
No. 1290 (SBA SAB 1979), aff'd on recons., No. 1299 (1979)
(rejecting attenpt to nmeasure part-time enpl oyees by use of
full-time equival ency formul a)4; Colden West Refining Co.

3 "AMIEC and Deloitte & Touche cal cul ated the nunber of
[temporary workers] by review ng the hours for which AMIEC had
been billed by its tenmporary hel p services, and dividing by 40 (the
nunber of hours in a work week)." Third Size Determination at 11

4 When Atlantic Plastic was deci ded, the governing regul ation
then 13 CF. R s 121.3-2(t), provided that: "Nunber of enployees

No. 2132 (SBA OHA 1985) ("A review of the OHA's and Si ze
Appeal s Board's [ ] decisions concerning 'nunber of enploy-

ees' shows that: the concern cannot count enployees on an
equi val ency basis but nust count as enployees all full-tinmne,
part-tine and tenporary enployees...."). It is a settled

tenet of adm nistrative |aw that an agency cannot depart from
a long-standing policy wthout providing sufficient explanation
of its rationale for altering course. See Simons v. |ICC, 829
F.2d 150, 156 (D.C. Gr. 1987); Tel econmunications Re-

search & Action Gr. v. FCC, 800 F.2d 1181, 1184 (D.C. Gir.
1986). However, it is equally well settled that the principle of
harm ess error applies to judicial review of agency action

See 5 US.C s 706 ("In making the foregoing determ nations

[ of whether agency action is arbitrary and capricious] ... due
account shall be taken of the rule of prejudicial error.");
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Doolin Sec. Sav. Bank, FSB v. O fice of Thrift Supervision
139 F.3d 203, 212 (D.C. Gr. 1998).

Under the APA, we will not set aside agency action unless
"the party asserting error [can] denonstrate prejudice from
the error," Air Canada v. Departnent of Transp., 148 F. 3d
1142, 1156 (D.C. Gir. 1998), a burden that DSE has conspicu-
ously failed to neet. 1In the Third Size Determ nation, the
SBA determi ned that AMIEC and its affiliates had a total of
1413. 19 enpl oyees for the twelve nonths precedi ng AMIEC s

self-certification as small. See Third Size Determination at
12. O these, only 44.54 were classified as tenporary enpl oy-
ees. See id. In the evidentiary hearings before the district

court, AMIEC introduced additional testinmony fromits De-
loitte & Touche accountant that counted tenporary enpl oy-
ees based on the actual nunber of individuals used--the sane
"head count" nethod used to neasure the nunber of full-tine
and part-time enployees. According to the accountant's tes-
timony, AMIEC and its affiliates had 1428. 30 enpl oyees

means the average enploynment ... based on the nunber of per-

sons enployed on a full-time, part-tine, tenporary or other basis
during each of the pay periods of the preceding 12 nonths." The
regul ation currently provides, in alnost identical terns, that: "Em
pl oyees counted in determ ning size include all individuals enployed
on a full-tine, part-tinme, tenporary, or other basis."
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during the relevant tine period. See 6/15/98 Tr. at 10-13;
DSE Il at 3. In other words, an actual head count assigned
fifteen additional enployees to AMIEC, but left it well short
of the 1500 allowed for this procurenent under SIC Code
3483. Although this information was never presented to the
SBA, DSE did have the opportunity to cross-exani ne

AMIEC s witness, and to introduce any evidence to the
contrary. DSE failed to provide us with any reason to
believe that it could ever show this revised count to be
erroneous. Accordingly, we find the agency's error to have
been harmess.5 Cf. State of North Carolina v. FERC, 112
F.3d 1175, 1191 (D.C. Gr. 1997) (although FERC utilized
erroneous data, error was harm ess as petitioner could not
show that revised data would alter the Comm ssion's projec-
tion).

DSE next contends that the SBA was arbitrary and capri -
cious inits failure to investigate whether the general partners
of North American Conpany, Ltd.--a limted partnership--
had other commercial interests that should have been consid-
ered affiliates of AMIEC. The record belies this assertion
As required by its regulations, see 13 CF. R s 121.103(a)(1),
(4), the SBA exami ned all of the holdings of North American
Conpany' s managi ng general partner, the individual who
controlled its activities. See Third Size Determ nation at 4-8.
Quantrad Sensor, Inc., SBA No. 4255 (SBA OHA 1997), cited
by DSE for the proposition that the SBA shoul d have gone on
to exam ne the hol dings of the other partners as well, does
not provide to the contrary. |In Quantrad, the OHA held that
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5 DSE further contends that we should not allow the testinony
before the district court to rehabilitate the Third Size Determ na-
tion, as "[i]t is a widely accepted principle of adm nistrative | aw t hat
the courts base their review of an agency's actions on the materials

that were before the agency at the tine its deci sion was made."

IMS, P.C. v. Alvarez, 129 F.3d 618, 623 (D.C. Cr. 1997). Wile it is
true that the accountant's testinony had not been presented to the
SBA, we have not utilized his estimations in review ng the agency's

size determination. The SBA clearly erred. It is equally clear
however, that its error was harmess. It would be an enpty
formality for us to remand the matter back to the SBA, a waste of
time and resources that we decline to order

the SBA coul d request information froma general partner-
ship's general partners, not that it was under an obligation to
do so. In fact, in Size Appeal of Interactive Resources, Inc.
No. 3168 (SBA COHA 1989), relied upon by the Area Ofice in
Quantrad, the OHA explicitly held that:

In alimted partnership, each partner's liability is limt-
ed, except that of the General Partner. A Ceneral

Partner in a limted partnership has all the rights and
powers of a General Partner in a General Partnership.

Thus, a Ceneral Partner in alimted partnership is also
presunptively in control of the limted partnership for
purposes of the affiliation regulation.

(Enphasi s added). Having exam ned the hol dings of North
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Ameri can Conpany's general partner, the SBA was under no
obligation to make any further inquiries.

Finally, DSE alleges that the SBA shoul d have determ ned
whet her a joint venture between North Anerican Conpany
and anot her business, Allied Capital Commercial Corporation
recei ved financial assistance fromthe SBA. W di sagree.
VWile 13 CF. R s 121.103(f)(1) provides that "[p]arties to a
joint venture are affiliates if any one of them seeks SBA
financial assistance for use in connection with the joint ven-
ture," there was no evidence that any SBA funds had been
used in connection with the North Arerican-Allied Capita
project. In testinony before the district court, which oc-
curred prior to the Third Size Determination and at which the
SBA was represented, the controlling partner of North Amer-
i can Conpany testified that the joint venture in question had
no rel ati onshi p whatsoever with the SBA. dGven the SBA' s
general reliance upon the parties' voluntary disclosure of
rel evant information, see 13 CF. R s 121.405(a)-(b), policed
by "severe crimnal penalties for know ngly ni srepresenting
the small business size status of a concern ... [or] for
knowi ngl y making fal se statenents or msrepresentations to
SBA," 13 CF.R s 121.108, we do not see how it had any
obligation to investigate further

Accordingly, we conclude that the SBA's Third Size Deter-
m nation was not arbitrary and capricious. W also affirm
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the district court's interlocutory order dissolving the prelim -
nary injunction agai nst performance on AMIEC s contract

with the Arny.6 See DSE Il at 4. As our discussion well
illustrates, the court properly concluded that DSE had little
to no likelihood of prevailing on the nmerits of its claim

C. The "No Conpensati on O der"

Jurisdiction to adjudi cate nonetary cl ai ns founded upon
any express or inplied contract with the United States rests
primarily in the United States Court of Federal Cains. See
28 U.S.C. s 1491. Although the federal district courts have
concurrent jurisdiction when the amount in controversy is
$10, 000 or less, the Court of Federal C ainms has exclusive
jurisdiction over clainms exceeding $10,000, see 28 U.S.C.

s 1346(a)(2); 28 U.S.C. s 1491; Auction Co. of Anerica v.
FDI C, 132 F.3d 746, 749 (D.C. Gr. 1997), as well as over
clains "which are subject to sections 8(g)(1) and 10(a) (1) of
the Contract Disputes Act of 1978." 28 U S.C. s 1346(a)(2).
Since the Contract Disputes Act applies, inter alia, to con-
tracts entered into by an executive agency for the procure-
ment of property, see 41 U S.C. s 602(a), the Court of Feder-

6 Although the district court did not enter a formal judgnment for
the United States in conjunction with its June 16th Order, the court
clearly assuned that the Order fully resolved and term nated the
proceedi ngs before it. See, e.g., 6/9/98 Tr. at 6 ("l got to finish this
thing here."); 6/15/98 Tr. at 28 ("this thing has got to conme to a
conclusion."); DSE Il at 3 ("In short, the Court has done every-
thing it can to ensure that the Plaintiff received a careful and
accurate decision fromthe SBA."). Because the plaintiff's Com
pl aint additionally sought a permanent injunction and other equita-
ble relief, this case will not be formally concluded until the court
enters judgrment in favor of the United States in accordance wth
Rul e 58 of the Federal Rules of Civil Procedure. See Fed. R Giv.

P. 58; United States v. Haynes, 158 F.3d 1327, 1329 (D.C. Gir.

1998) (separate docunent requirement of Rule 58 nmust be nechani -

cally applied). In light of our holding that the SBA's Third Size
Determ nation was not arbitrary and capricious, no further relief is
available to the plaintiff. Accordingly, we will remand the matter to
the district court to take whatever procedural steps are necessary

to render a formal and final disposition

al dains has exclusive jurisdiction over nonetary di sputes
ari sing out of such contracts. Had the district court's No
Conmpensati on Order sought to render a final adjudication of
AMTEC s potential nonetary clai ns agai nst the gover nnent
under their contract, it seem ngly woul d have exceeded this
jurisdictional proscription. Because we do not believe that
the district court's Order had this intention or effect, howev-
er, we need not determ ne whether it adjudicated what is "at
its essence a contract action.”" Comercial Drapery Contrac-
tors, Inc. v. United States, 133 F.3d 1, 4 (D.C Cir. 1998)
(internal quotations omtted). Conpare Megapul se, Inc. v.
Lewis, 672 F.2d 959, 969 (D.C. Cir. 1982) (where plaintiff
seeks injunctive relief against the Coast Guard under the
Trade Secrets Act to prevent dissem nation of technol ogica
information, nere fact that dispute is contract-rel ated does
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not convert it into an action based on the contract) with
Ingersoll-Rand Co. v. United States, 780 F.2d 74 (D.C. Cir.
1985) (plaintiff cannot avoid Contract Disputes Act by claim
ing that Air Force's decision to termnate its contract was
arbitrary and capricious and in violation of Federal Acquisi-
tion Regul ations).

The district court entered the No Conmpensation Order in
conjunction with its decision to grant a tenporary restraining
order and then later a prelimnary injunction. |In light of the
ci rcunst ances surrounding its issuance, we view the No Com
pensation Order as part and parcel of the prelimnary injunc-
tion order itself. Under Rule 65(c) of the Federal Rules of
Cvil Procedure, "[n]o restraining order or prelimnary injunc-
tion shall issue except upon the giving of security by the
applicant, in such sumas the court deens proper, for the
payment of such costs and danages as may be incurred or
suffered by any party who is found to have been wongfully
enjoined or restrained." Fed. R CGv. P. 65(c). The |Ianguage
"in such sumas the court deens proper" has been read to
vest broad discretion in the district court to determine the
appropriate anmount of an injunction bond. See, e.g., Federa
Prescription Serv., Inc. v. American Pharm Ass'n, 636 F.2d
755, 759 (D.C. Cir. 1980) (discussing the wi dely recognized
di scretion that a district court granting temporary injunctive

relief has with respect to the security requirenent of Rule
65(c)); Carillon Inmporters, Ltd. v. Frank Pesce Int'l Goup
Ltd., 112 F.3d 1125, 1127 (11th G r. 1997) (sanme). The
district court entered the No Conpensation Order inits
exerci se of the broad equitable authority granted by Rule
65(c) .

An exam nation of the record reveals that the court had
ext ensi ve di scussions with the parties as to both the propriety
of requiring DSE to post a bond and the appropriate anount.
Before issuing the tenporary restrai ning order, and again
before issuing the prelimnary injunction, the court expressed
its belief that DSE had rendered a public service in challeng-
ing AMTEC s size. See 4/30/98 Tr. at 97-111. Gven DSE s
dimnutive size and limted financial resources, the court
sought to fashion a way to Iimt DSE s potential exposure
whi l e sinultaneously requiring a bond sufficient to conpen-
sate the government in case the award was later found to
have been wongfully enjoined.7 It ultimately decided to

7 The foll ow ng exchange exenplifies the court's and the parties
varyi ng concerns:

U S.: Then we need a bond, Your Honor

Court: You need a bond fromthese people who are going to
get nothing out of this thing naybe?

U S.: No, Your Honor. If the SBA determ nes that AMIEC i s
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again qualified to get the contract and the Arny has been
stopped for this long period of time, wth damages, AMIEC is
going to submt a claimfor $3,000 a day. |If we have been
st opped- -

Court: And these people have to pay for it after they do a
public service?

US.: Your Honor, if it's inprovidently issued because they
were small, anyway, if the SBA finds themto be small on the
remand, they're damaged...

Court: This is Alice in Wnderl and. ..

US: Wwll, if you nerely want to remand the decision to the
SBA, the Arny will proceed with the contract performance. |If
you don't want contract performance to proceed, then we need

bal ance the equities by requiring DSE to post a $5, 000 bond,
and then limting the government's potential danmages as a
result of delay in performance on the contract by declaring
that AMIEC, who it considered to be the party at fault, could
not recover for | osses caused by the injunction

Because the No Conpensation Order formed a part of the
prelimnary injunction order, and we have jurisdiction under
28 U.S.C s 1292(a)(1)8 to review the court's interlocutory
order dissolving the injunction, we necessarily have jurisdic-
tion to hear AMIEC s cross-appeal. However, since we do
not believe that the court's declaration in any way constitutes
an adjudi cation of AMIEC s rights under its procurenent
contract, the Tucker Act does not speak to the propriety of
the district court's June 16, 1998 interlocutory order. W
express no opinion as to the effect its declaration will have in
any future litigation between AMIEC and the governnent,

to be protected fromthe danages of the delay, in the event

that the SBA finds that they're still small and they should have
been going forward in the neantinme. The value of this tine is
hurting the Arny....

Court: But | don't think these people who are the whistle-
bl owers, should have to put up a bond at this stage because
don't think that they did the wong thing by comng for-
ward. . ..

Let me point sonething out to you. There's a problem here.
W see what the problemis and we don't have to use an atonic
bonb here. There was no fraud. Nobody was trying to
deceive. You heard it as | heard it. You heard that the
probl em was [ AMTEC s President] went ahead and he didn't

know what the heck he was doing, Lansing. He was in a field
t hat he shouldn't have been in.

U S.: | understand, Your Honor. |I'mjust trying to protect an
i nnocent byst ander

4/30/98 Tr. at 101-06.

8 "[T] he courts of appeals shall have jurisdiction of appeals from
(1) Interlocutory orders of the district courts of the United States
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., or of the judges thereof, granting, continuing, nodifying
refusing or dissolving injunctions...."” 28 US.C s 1292(a)(1

leaving it to the Court of Federal Clains to adjudicate their
respective rights under the contract should a dispute subse-
gquently arise. As AMIEC has offered no other basis for its
cross-appeal, we affirmthe district court's order dissolving
the prelimnary injunction.

I1'l. Conclusion

For the foregoing reasons, we uphold the Small Busi ness
Adm nistration's Third Size Determination and affirmthe
district court's Order dated June 16, 1998. W renand the
matter to the district court for the purpose of entering a
formal judgnent for the United States.

So ordered.

).
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